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confers upon the judges individually, the power to grant the writ 
expressly limits its exercise "to the vacation time." 

Upon the merits of this case, of course, I express no opinion, but 
for reasons already assigned I must refuse the application and dis- 
miss the petition. 



Court of Appeals, South Carolina, 1854. 

SIMONS AND WIFE ET AL. VS. THE SOUTH-WESTERN RAILWAY BANK 

ET AL. 

1. A purchaser of stock from a trustee, with notice of the existence of a trust, as 
where it appears on the face of the certificate, takes it, subject to all equities 
attaching thereto. 

2. A master in equity, in whose name, assets are invested, has no authority to ne- 
gotiate or transfer any of the securities therefor which are in his possession or 
under his control, or to change the investment, without a special order of the 
Court. 

3. A master in equity is a mere depositary, and not a technical trustee. 

This was a Bill in Equity for the delivery up of certain certifi- 
cates of stocK, and for an account, &c. 

As will appear more fully from the facts stated in the decree of 
the Chancellor, certain moneys then in the Court of Chancery, to 
which the complainants were entitled, had been invested, by 
Laurens, a Master in Equity, in the stock in question, under an 
order of the Court, in his own name in trust for the complainants. 
The certificates of this stock he had afterwards pledged to the 
South-western Railway Bank, without authority, and had fraudu- 
lently appropriated the money raised thereon. 

From the answer of the Bank, and the deposition of its Cashier, 
it appears that Laurens having applied for a loan of money, had 
offered, as security, certain stocks held by him as Master, inform- 
ing the Cashier, that he wanted the money for the parties whose 
moneys had been so invested. On inquiry why he did not sell the 
stocks, he replied that he would have money to invest very shortly, 
and would find it difficult to get the stocks when he wanted them ; 
and he wished to raise the money by a short loan, in order that he 
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might invest in the same stocks when he had occasion to do so ; and 
that he was obliged to invest in stocks of the particular kind then 
offered, and would have to buy them back again, if he sold them. 

Upon these representations, of the truth of which no doubt was 
entertained, the loan was effected in good faith on the part of the 
Bank, and in ignorance of any breach of trust on the part of 
Laurens. 

It was further alleged that the order of Court, under which the 
original investment had been made by Laurens, was a general order, 
making it his duty to invest the same, until demanded by the pro* 
per authority, without any special instructions as to the time, man- 
ner, or species of investment. 

The following opinion and decree were entered in the Court below, 
at Charleston, by 

Daegan, Ch. — In the case of Jonathan Lucas and others, against 
William Hume and others, by a decretal order of the Court, (March, 
1840,) Catharine Simons, then Catharine Hume, as one of the heirs 
at law of Mrs. Lydia Lucas, was declared to be entitled to a por- 
tion of the proceeds of the sale of a plantation called Middleburgh : 
which place was then ordered to be sold by the Master, on certain 
terms therein prescribed. The same decree directed a distribution 
of the proceeds of the sale into thirteen parts, corresponding with 
the number of the heirs at law who were to receive the same ; and 
also directed their shares to be paid to them respectively. In re- 
gard to the share of Catharine Hume, (who was then an infant,) as 
well as the shares of the other infant parties, the same decree or- 
dered them to be paid to the guardians of the said infant parties, 
" if they have such guardians, and if not, to be invested by the 
Master for their benefit respectively, until demanded by the proper 
authority." 

In pursuance of this decree, Middleburgh, on the 6th of April, 
1840, was sold by Edward R. Laurens, then one of the Masters 
in Equity, to Jonathan Lucas, for $29,600. The sale wa3 duly 
reported and confirmed. The share of Catharine Hume in the 
cash proceeds of the sale was $794.10, which, by the directions of 
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the decree was invested by the said Master in 5 per cent, stock of 
the City of Charleston. The certificate was No. 124, and was in 
the name of " Edward R. Laurens, Master in Equity, in trust 
for Catharine Hume, a minor child of Catharine Hume, formerly 
Lucas, deceased, or his assigns for $794.10, of the issue c/1835." 

The share of Catharine Hume in the credit portion of the sales, 
afterwards received by the said Edward R. Laurens, was $4,837.06. 
This was invested by him in a certificate of State three per cent. 
stock for $7,441.53, bearing date the 16th July; 1847, in the 
name of Edward R. Laurens, Master in Equity, in trust for Lucas 
and Hume, or his assigns. 

On the 28th October, 1850, Edward R. Laurens, being pressed 
for money, negotiated a loan from the South-western Rail Road 
Bank for $5,000 ; which he secured by his individual note, and 
a hypothecation of the two certificates above described, and another 
certificate of State three per cents, which stood in his name as 
trustee for Susan Randall. 

The said certificates were deposited with the Bank, and endorsed 
in blank by the said Edward R. Laurens. The note of Edward R. 
Laurens to the Bank was renewed several times, and the last re- 
newal remains unpaid, in possession of the Bank. On the 19th 
April, 1851, the Bank wishing to sell the stock, filled up the blank 
assignments (endorsed upon the certificates) in favor of the said 
Bank ; and to be better enabled to make a sale thereof, offered 
the certificates at the State and City Treasury to be transferred 
in the name of the South-western Rail Road Bank. Before the 
transfers were made, the State Treasurer and City Treasurer re- 
ceived notice from the complainants, and from sureties of Edward 
R. Laurens' official bond : in consequence of which the transfers 
have not been made. 

Catharine Hume has intermarried with William Simons, and C. 
G. Memminger and Keating L. Simons are the trustees of their 
marriage settlement : by which the fund in question has been as- 
signed to the said trustees, in trust for the uses of the marriage 
settlement. And the said Bank having refused to deliver up the 
said certificates of stock, the said Simons and wife and the said 
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trustees have filed this bill for an account against the said Bank, 
and against the said Edward R. Laurens, and that they be decreed 
to deliver up the said certificates, &c. Catharine Simons has died 
since the filing of the bill : but both the legal and equitable interest 
in this fund remain in parties before the Court. 

Every principle of equity applicable to the subject, demands that 
the South-western Rail Road Bank should be decreed to make 
restitution. One who purchases from a trustee with notice of 
the trust, becomes himself chargeable with the equities of the 
trust, to the extent of his dealing, if the trustee's act is a viola- 
tion, or an abuse of the trust. In this case, the Bank had no- 
tice : for the trust was unmistakeably stamped upon the face of 
the certificates; and if they had followed up the indications 
thereby afforded, it would have led to the most complete inform- 
ation on the subject, and shown them the utter incapacity of 
Laurens to sell, much less to hypothecate for his own use the 
certificates of stock, which stood in his name for the benefit of 
the wards of the Court. The morale of the transaction on the 
part of the Bank, I do not impugn ; but certainly there was great 
blindness. They were deceived, but they must take the conse- 
quences. If Laurens were to be considered a mere trustee, I 
should consider the plaintiffs entitled to relief. 

But it is a mistake to suppose, that a Master in Equity is a trus- 
tee in the technical sense, in regard to the assets in his hands. 
He is a mere depositary. He has no right or authority to make 
investments, or to call in, or change those that have been made, 
without the special order of the Court. Without such authority, 
he has no right to negotiate, or transfer any of the securities that 
are in his possession, or under his control. Where bonds or other 
securities are payable to him, he may receive the money when due ; 
and as money is not easily identified, his misappropriation of it 
might be without remedy as to the money itself. Yet even as to 
the cash funds in his hands, if misappropriated, they would be fol- 
lowed in the hands of one, who, in taking them, was aware of the 
abuse of the official trust. 
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It would be a great perversion of every principle of equity, if 
the plaintiffs' claim were not sustained. 

It is ordered and decreed that the defendant, Edward R. Laurens, 
do account for and pay over to the plaintiffs, who are the trustees 
of the marriage settlement of "William Simons and Catharine his 
wife, all the moneys which have come into his hands as late Master 
in Equity, which may be due to the said Catharine Simons from 
the estate of Lydia Lucas, and that Master Tupper state the ac- 
counts. 

It is further ordered and decreed, that the South-western Rail 
Road Bank do deliver up to the said trustees, the said certificate 
of City 5 per cent, stock, and the said certificate of State three per 
cent, stock mentioned and described in the plaintiffs' bill ; and that 
they account for the dividends they may have received thereon, (if 
they have received any ;) and that all transfers and assignments of 
the said certificates be set aside and canceled. 

It is further ordered and decreed, that the defendants pay the 
costs. 

Petegru and Hanckel, for Appellants. 
Memminger and Jervey, for Respondents. 

The Court of Appeals affirmed the decree. 



RECENT ENGLISH DECISION. 
Court of Common Pleas of England, Hilary Term, 1854 . 

TAYLOR VS. BEST AND OTHERS. 

1. A councillor of legation of a foreign sovereign, -who has the charge of the execu- 
tive of the said legation, subject to the directions of the minister plenipotentiary, 
and who acts as charge d'affaires in the absence of such minister, is "a public 
minister of a foreign prince" within the meaning of the 7 Ann. c. 12, and en- 
titled as such to the privileges of an ambassador. 

1 18 Jurist, 402. We have inserted this case at length, on account of its bearing 
on the recent arrest of the French Consul in California. 



